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EDITORIAL NOTES. 


\mong the numerous representations which will be made to the Leg- 
islature of this State at the current session for increased appropriations, 
we know of none more deserving than those included in the annual report 
of Dr. Madeleine A. Hallowell, Superintendent of the New Jersey State 
Institution for leeble-Minded at Vineland. At this institution the State 

33 patients. But the report estimates that there are 
in New Jersey about 5,000 feeble-minded persons who are not cared for 
in any institution, and who are not merely a trouble to relatives but a 
menace to the State in various ways, including the fact that some of them 
marry and have still more feeble-minded children. Says Dr. Hallowell: 
“We are confronted with the astounding realization that there are over 
5,000 undetected feeble-minded in the State who are unrestrained and 
unprotected. Is this condition to remain unchallenged by the officers 
vested with the State’s responsibility in this matter? Is this condition, 
though more subtle, less dangerous to the present and future generation 
than insanity, for which millions have heretofore been provided? Have 
the malignancy and prevalence of this menace in all walks of social life, 
in every form of charitable and correctional activity, been fairly estimated ? 
Has not its very subtility duped us unwittingly and polluted our finest 
social fabric to the very threshold of this present day? Feeble-minded- 
ness is a great social problem. Disease, crime and pauperism are the har- 
vest of the neglect of the feeble minded, and in the end the cost to the 
community is infinitely greater than would be the expense of adequate and 
enlightened provision for all of this class.” Dr. Hallowell believes the 
proposed plan of establishing coloni hould be undertaken within a 
short distance of the State institution. In the meantime it is suggested 
that a survey of the State be made to determine the exact number of in- 
stitutional types, which will determine the relative need for an independent 
North Jen ey de velopni nt in behalf of the feeble-minded. It 1s estimated 
that $1,240,000 will be required to provide thirteen buildings, eleven ex- 
tensions and four of the farm departments and tour of the dietetic depart- 
ments for the present central institution, so that it wall accommodate 
1,500 patients, but this would be only a beginning toward the ultimate 
end. ‘The cost of this reform in dealing with this class of persons will 
necessarily be great, but we must come to it, in the interest of society, and 
the sooner the better. 
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The fact that an American lady has been elected to the [English 
Parliament—the first woman ever elected to that body—is certainly pleas- 
ing to us in the United States, especially as Lady Astor 1s so well qualified 
for the position. It follows not so long after the election of a Western 
lady to our Congres In the latter case we are unaware that any 1m- 
portant influence was added to our House of Representatives, but it 1s 
believed and hoped that Lady Astor will exercise a real power in Parlia- 


ment on legislative questions affecting the proper rights of women, as she 


certainly will stand four-square on measures concerning the League of 
Nations, of which she is a firm believer. In every wise she is the superior 
er NYT 


of Miss Rankin 


Commissioner of lédu- 


Dr. Calvin N. Kendall, our wideawake Sta 
cation, gives out the alarming statement that unless something is done anc 
t tl tat t that thir lot nd 


done quickly to increase the torce of tuture school teachers in New jer- 


sey many public schools will have to close or take up with teachers un- 


fitted to properly carry on educational work It ha lready happened 
that the pupils preparing to teach in our State Normal Schools have 
shrunken in numbers te an appalling extent, and, not only so, but the 
number of resignations from the teaching staff of the larger schools 1s 
unprecedented This condition of affairs comes from the fact of in- 
idequate ilaries Dr. Kendall is properly alarmed over the situation 
He _as the citizens of our State all ought to see, that nothing 1s more 
important for the coming generation than real, well-equipped, properly 
trained teachers, and it is one of the certainties of the situation that, unless 
idequate salaries are paid so as to attract to the teaching forces in our 
chools young men and women of brains and capacity, the next genera 
tion of voters will be ignorant of the fundamental essential We cannot 
ifford his shall be so 
| { hat ( ) I I | cd thie | ( ommor ime iS 
board hic] d,n ted to re ter 
fo nt ly citizens who lat the pi iry 
e] mn, ( (on election « he Judg it Co er 
bu ( ) ( ) oO on ofhce ind b CO l rder 
one board | | proceed 1 to remove hole or 
! nt men we d ich 
1] 0 boards o nt the 
le | | ich to find co cn and 
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and its engineer, work on public roads without regard to the requirements 
of the law: these are but few of the items going to show how so important 
a county as Mercer has recently carried on its business. Whether any 
indictments are likely to follow we do not know, but we are sure that Mr. 
justice Trenchard, to whom the report was made, and who ordered the 
investigation, will not pass the whole matter by without giving his views 
to the grand jury of the present term. 

The State Civil Service Commission in its annual report declares, 
what every citizen in his mind knows, that there is much danger in the 
pronounced public desire, or apparent public desire, that soldiers should 
be given preference in nearly all public positions. The veterans them- 
selves, it is declared, do not ask for it, but “enthusiastic citizens,” who 
“are not fully informed as to the good or evil which is likely to result,” 
and who “desire to curry favors with the great army of clear-headed and 
physically fit service men,” do ask for it. Qualification for public office 
is sure to be put in the background if the mere fact that an applicant for 
a position has shouldered a gun in the war is to award him position re- 
gardless of his attainments. ‘The Commission very wisely says: “It is 
not believed that New Jersey’s soldiers went to war in order to insure to 
themselves the exclusive right of holding positions in the public employ. 
Neither is it believed that they returned with a feeling that they must be 
permanently subsidized in order to earn a livelihood. On the contrary, we 
believe that they were actuated by no selfish motive and returned, those 
vho did return, with the lessons of self-reliance and fair play so deeply 
impressed upon them that they will repudiate any efforts, however well- 
meaning, to commercialize their honorable service 


in one day’s newspapers recently there appeared, close together, the 


eports of two wills. One was of Mrs. Russell Sage and, says the head- 
line, she “left an estate of $45,261,724, of which she gave in her will 
$40,000,000 to philanthropy and education.” The other was of the former 


president of the Central Union Trust Co. of New York City, James N. 
Wallace, whose will (of only one hundred words) gave his $20,000,000 


estate to his family, and, said the item, “nothing is left to charity or educa- 
tion.” These two wills furnish their own comment. One shows that 
the maker of it understood what great wealth was for: how she was but 

ard of it to accomplish all the good po sible. Phe other well, hap- 
| i the example ; set by the PB r Coopers, the Andrew Carnegies and 


the Mrs. Russell Sages, which are so in keeping with advancing etviliza- 
tion and true Christianity, are on the increase, and we may well thank their 
memories for such example 

Governor Runyon, on the last day of December, rendered a written 
decision upon the application of citizen Ol \Montelair, which sought the 


removal of the five members of the Public Utilities Commission for all ged 
misconduct, or 10 clect of dutv in the case of the Public Service ¢ ompany 
of New Jersey Phe Governor paid tribute to the integrity and ability 


of some members of the Commission, while as to others he announced 
that if his power of removal were absolute he would exercise it to the ex- 
tent at least of removy ing such members of the board as he considered unfit 
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because of incompetency for their positions, and their replacement with 
men whose honesty would be coupled with notable ability so that the 
public might know their interests were in fair and competent hands. In 
the matter of the charges made he said the evidence did not show wilful 
misconduct or neglect of duty in the Board, and, therefore, he could not 
exercise his power to remove the members. But he added that he believed 
the Commission should consist of three members instead of five, and 
that he would introduce a bill to that effect in the Legislature. We 
think, as he does, that it was a mistake to increase the membership from 
three to five, and that the personnel of the Board should be above sus- 
picion, but we also think that his criticism of the Board, made in such a 
manner as to put all under suspicion, was unfair and, therefore, un- 
warranted. That the Board has performed a great service to the State 
in many ways is as true as that it has performed its work honestly and 
laboriously 


FREDERIC W. STEVENS, 1846-1919. 


rned lawyer and accomplished Judge was I*rederi W. Stevens, 


Vice-Chancellor of New Jersey, and the reports of judicial decision of the 


State are filled with arguments and opinions which will carry his repute as 
and Judge to later generation Taken while still in the full pet 
f n di service his loss is a serious one in these days, when 
calm thinking and courageous action mean so much for the public weal 
Put to many of his friend ome of them lawyers, more of them 
doctors, clergymen, busine men—the sense of loss by his sudden going 
from among them | mall relation to the Vice-Chancellor’s professional 
or judicial career a breadth of his learning, the accuracy of his 
thot t] ntensity of | purpose to reach a right result, so dominated 
his courtroom with an almost lemn earnest 
nd so it was that the lawvers and litigants, who seldom saw him 
except in the discharge of judicial duty, while impressed by his qualitie 
ludee. had no conception of the man away from the Bench and at 
Inist t10n otf | otnce 
nding that th i meeting of lawyers to record the tribute 
1 to ! nd d suished Judge, a tribute in 
er | esteem it a privilege to join and which | might ap 
01 m | rience and observation during a 
yf practice in (‘ourt over which Vice-Chancellor 
led, | leave to others to expre the admiration and 
( Bar for of onal attainment l ask your indulgence 
0 fe off the Bench, and to add to the formal 
omething from the outside; something, | am sure, 
(Chancellor, in and out of the profession, 
d n this occasion 
time of a lawyer is wisely spent in professional activity 
no pl mean a sure breakdown Vice-Chancellor Stevens 
t en ma I M John R. Hardin, of the | ex 
J the | f Club of | County after the decease of Vice- 
{ ‘ té ‘ 
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throughout his long life, was always mindful of the need of recreation 
and exercise, and, notwithstanding a rather slight frame, preserved good 
health and bodily strength far beyond the ordinary. He was a devotee 
of outdoor sport from his boyhood, and followed one after another as 
advancing years made a change more appropriate to his physical powers. 

Even in these recreations he was characterized by a quiet persistence 
which gave a serious turn to every effort, whatever its object. Hlis motto 
seemed to be the old-fashioned one, that whatever was worth doing at 
all was worth doing well, and he played as earnestly as he worked, de- 
veloping more than ordinary skill in many directions of physical activity. 
As a boy and young man he was a fine cricketer. Fle knew the woods and 
waters and was a good shot and clever fisherman. He explored the coun- 
try roads far and wide on horseback, and by diligent attention to duty 
became an accomplished cavalryman of the Essex Troop at an age when 


most men are already taking it eas \nd, to the exclusion of all other 
kinds of exercise, he, in recent years, turned his attention to golf, almost 
the only outdoor sport open alike to youth and age, and developing a 
game which, taking into account the limitations of age, was remarkable 
in quality and steadin His idle hours were chiefly spent at Morris 
County or Baltusrol. The summer vacations found him on the links near 
Cooperstown, and winters seldom passed without a few days at Vinehurst 
or Augusta \t Morris County he was a formidable competitor in the 
Club contests, and from among the Seniors at Apawamis he brought away 
more than one prize \side from his family he found his greatest pleas- 
ure in later years in his hours out of doors upon the link lle doubtless 

6 found continued good health bly ompanions ordinarily were 


yunger men than himself, but his unusual strength discounted the in 


quality in years, and ina test of endurance he was never the first man 
» quit hese companions included Judges, lawyers, clergymen, doctors, 
engineers, business men, seeking like himself healthful exercise and recrea- 
tion tron Care lle Wal sO eCriou ly cone ntrated 11) his prote sional 
ind judicial contacts as to lead to the impression that he was cold and 


reserved—almost repellant of friendly approach. But among these friends 
his real friendly self was exposed and he welcomed and was welcom 

hese friends will 1 
House and from the friendly associations that attend the game. Golf is 
prolific of talk about golf, and also of talk about other things than golf. 
The Vice-Chancellor had studied the game as a science and applied the 
result of his study by marvellous control of mind and muscle. He was 
familiar with the methods of the masters and appraised their merits 
He was ready to argue with anybody about up stroke and down stroke, 
the straight left arm or the turn of the wrist, and could support his argu- 
ment with authority and personal performance. But when the talk turned 
elsewhere he knew about other things than golf and was no single tracker. 
He had lived long and observed much and read widely, and was always 
ready to draw on his stores of information. Ele was as well a good listen- 
er, and, while strangers thought him retiring and timid, to those who knew 
him well he was thoroughly social and companionable. His Americanism 
was sound and his patriotism intense. At all times gentle and courteous, 
in all things temporate and selfcontrolled, clean-minded and true-hearted, 
neither excited by the expected nor disturbed by the unexpected, a good 


uss him not only upon the links but in the Club 
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winner and a good loser, the “Judge,” as his friends usually called him, 
was a conspicuous exemplar of fine sportsmanship, gentlemanly courtesy 
and genuine manliness. 

And was not the Vice-Chancellor’s a good way to go? Having out- 
lived the span of three score and ten, still with unimpaired powers in the 
active discharge of judicial duty, participating with his friends in the 
rivalries of his favorite recreation to the very last, could kindly Provi 
dence have better timed the final summons ? 


IN RE ESTATE OF LOGIE. 


(Iessex Orphans’ Court, December, 1919) 


A unting—Removal of I:xecutrix—Testimony as to Claims—Bond 


In the matter of the Estate of William Logie, deceased. On petition 
for removal of E-xecutrix 

Mr. Randolph Perkins and Mr. Walter L. Post (of the New York 
Bar, who is admitted pro haec vice), Proctors for Executrix, Isabel W. 
Logie. 

Messrs. McCarter and English (by Mr. Arthur I. Egner), and Mr. 
George Covington (of the New York Bar, who is admitted pro haec vice), 
Proctors for Petitioner. 


STICKEL, J.: This is an application to remove the executrix of the 
estate of William Logie, deceased. 

William Logie died on the 27th day of October, 1918, leaving a last 
will and testament, wherein, after devising his house in Montclair to his 
widow, he disposed of the balance of his estate for the benefit of his wife 
and children, and appointed his wife sole executrix. She duly qualified 
as such, and, on the 3rd day of April, 1919, on application of William W. 
Cunningham, a claimed creditor of the estate of William Logie, this Court 
issued a rule directed to such executrix, to show cause why she should 
not state and file her inventory. This order was returnable April 25, 
1919, and on April 7, 1919, the said executrix filed an inventory. This 
inventory showed that the assets of the estate consisted of office furniture, 
the proceeds of insurance policies, and an undetermined claim against 
one IE. W. Mente, the total assets as set forth in the inventory aggregating 
$17,787.56. Thereupon, and on the tith day of April, 1gtg, the said 
William W. Cunningham filed exceptions to the said inventory, and 
several hearings were held thereon and a great deal of testimony taken. 
Upon the conclusion of the hearing of such exceptions a petition was 
filed by the said alleged creditor praying for the removal of the said 
executrix, and on the hearing of said petition it was agreed that the testi- 
mony taken on the exceptions to the inventory should be used, and such 
testimony, together with some additional testimony, forms the evidence 
bearing on the question of the removal. ; 

The jurisdiction to grant the relief prayed for, so far as this particular 
case is concerned, is found in section 149 of the Orphans’ Court Act (3 
Comp. Stat., p. 3868). This section 1s as follows: 

When any order or decree shall be made by the Orphans’ Court 
that any executor, administrator, guardian or trustee shall file an inventory 
or account, or that any executor, administrator, guardian or trustee shall 
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give security or additional security, or shall do or perform any act or 
thing which the Court by this Act is authorized to order or direct, and 
such executor, administrator, guardian or trustee, having legal notice of 
such decree or order, shall refuse or neglect to perform or obey the same 
within such time as the Court shall name, or if it shall be made to appear 
before said Court by proof or complaint duly made by any person in- 
terested, that any executor, administrator, guardian or trustee has em- 
bezzled, wasted or misapplied any part of the estate committed to his 
custody, or has abused the trust and confidence reposed in him, the said 
Orphans’ Court may revoke the letters of such executor, administrator or 
guardian, and remove such executor, administrator, guardian or trustee 
from office.” 

Consequently the evidence relied upon to justify a removal in this 
case must be tested by the authority conferred by this section and not by 
the broader jurisdiction possessed by the Court of Chancery to remove 
trustees. So that the cases cited by counsel for the petitioner, in which 
the Court of Chancery has removed a trustee for acts or neglects other 
than such as would constitute a violation of the above section, can have 
but little bearing upon the present issue, except, perhaps, as they may 
indicate the acts or pedis Bs which that Court regards as an abuse of 
trust. 

It should also be borne in mind in considering the present applica- 
tion that the Court of Chancery has no power to remove an executor, as 
such, although it may remove a trustee and may enjoin an executor and 
appoint a receiver. Leddel v. Starr, 19 N. J. Eq. 159; Bolles v. Bolles, 
44 Kq. 385, 14 A., 593; Bentley v. Dixon, 60 N. J. Eq. 353, 46 A., 689. 

The grounds of removal relied upon by the petitioner are five in 
number : 

1. hat the executrix did not file an inventory of the estate of her 
decedent within the time prescribed by law, nor until the petitioner had 
undertaken proceedings to compel her so to do. A mere reading of sec- 
tion 149 will demonstrate that this is not a ground of removal. 

2. That the executrix has become a non-resident, and has only re- 
turned to New Jersey when compelled so to do in connection with pro- 
ceedings to require the filing of the inventory in this estate. This ground 
is not one for which an executor may be removed under section 149, nor 
is it a ground for removal under section 150, which provides that ‘in case 
any executor has removed or shall hereafter remove out of this State, or 
does not reside therein, and shall neglect or refuse to proceed with the 
administration of the estate and to execute and perform the duties and 
trusts devolving upon him,” he may be removed. But, assuming that it 
is such, the evidence does not establish either the neglect or refusal on the 
part of Mrs. Logie to proceed with the administration of her husband’s 
estate. If the executrix is a non-resident and has failed to file a power 
of attorney designating the Surrogate her attorney for the service of pro- 
cess in actions against the estate, the Surrogate may require her to do so 
within ten days after notice served upon her, and upon her failure so to 
do revoke her letters testamentary. Laws 1912, p. 552. 

3. That the executrix is hostile to the claim of the petitioner ; that 
she was evasive in her replies to questions on the hearing of the excep- 
tions to the inventory; that she and her counsel have failed and refused 
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to submit to the petitioner all the books and records of the decedent which 
the petitioner desired to inspect. Assuming that the foregoing claims 
would constitute sufficient reason for the removal of the executrix under 
the statutory authority of this Court, I do not find that the executrix is or 
has been hostile to the claim of the petitions r, except as she in good faith 
is opposing the collection of his claim, because she believes it to be un- 
founded or offset by the counterclaim asserted by the estate against the 
assignor of the creditor. Nor do | find that she was evasive in her replies. 
She seemed to me to be doing the best she could to explain a complicated 
series of transaction \s to the failure to permit the inspection of the 
desired books and records of the decedent, there is no evidence before me 
from which the inference of bad faith could be drawn, and in view of the 
suits and countersuits between the petitioner and the estate such failure, 
it seems to me, would not constitute an abuse of the trust and confidence 
imposed in the executrix, which is the only statutory head under which a 
removal for this failure could be justified. Moreover, an inspection was 
permitted and had as to many of the books and records of the decedent, 


and both the executrix and her attorney were examined at length as to the 
transactions which it was thought the books would enable a more com- 
plete understanding of 

‘ the executrix did not place a value on the Ik. W. Mente 
claim listed in th ntory, and subsequently and pending the hearing 
settled it tor S62,000 hn amount co iderably less than wa ictually due 
the « t Much of the testimony in the case is devoted to this Mente 
claim, but no usetul purpo ill be served by an analysis of this testi 
mot t this pon iffice it to say that there 1s nothing in such testimony 
indicating that the ttlement was anything but a proper one With the 
amount of the claim in doubt, the claimants, three or more in number, and 
the creditor f fam ogie suggesting that at the time he transterred 
the f1 t contract to Mente (out of which the bulk of the profits were 
mad he on of the executrix in settling for and 
collecting $62,000, it seems to me, is more to be commended than censured. 

5 That Jai logie is indebted to the estate in a large sum of 
money for which no claim has been made by the executrix, and _ that 
despite the claim against him the executrix paid lames Logie $15,000. 
James Logic owed William Logie $124,273. James Logie owned a freight 
cont id hicl thought there was still a tonnage of 8500. 
William Logie was under contract to ship certain quantities of burlap bags 
from Calcutta to New York. Mente & Co. had the funds, but would not 


deal with James Logie and would deal with William. Consequently James 


transferred his freight contract to Mente & Co. who agreed to complete 
for William his said contracts for the shipment of burlap bags and to pay 
Villiam Logie 60% of the profits of the enterpri 


On the same date the agreement between Mente & Co. and the de- 
cedent was made, the decedent and James Logie entered into an agreement 
whereby out of the said 60% of the profits of the said enterprise the 
decedent was to first retain the balance of an indebtedness due to him by 
said James Logie, viz., $68,273, and $66,227 as his share of the profits, 
and turn over the balance of the profits received by him to James Logie, 
except as to $35,000, which he was to retain out of profits of James as 


part of a fund of $50,000, William to put up the other $15,000, out of or 
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with which to pay any expenses arising from the prosecution of a claim 
by William Logie against Bird & Co. of Calcutta, petitioner’s assignor, 
and to pay any sum which might be found due to Bird & Co. upon a final 
accounting between it and William Logie. 

Both these agreements were based and promised upon a believed 
balance of tonnage of &500 tons and the parties proceeded to disburse the 
profits according to the agreements. These written agreements were 
more or less confirmatory of earlier oral arrangements, and under these 
written agreements and the oral arrangements, about $400,000 in all was 
paid by Mente & Co. to William Logie, $190,000 prior to the date of the 
written agreement and $150,000 to William Logie or his estate thereafter ; 
of which $400,000 James Logie received $225,000 and the decedent or his 
estate $175,000 : 

These payments were made in reliance upon an 8500 tonnage, so that 
when the actual tonnage possessed and used was discovered to be 6500 
tons, not only were there no profits belonging to James Logie out of which 
to retain the $35,000, but Mente & Co. claimed that William Logie had 
received more than his share of the prolits on a tonnage of 6500 tons. 
‘The shortage in tonnage resulted in a shortage in p1 


fits of about $100,000, 


so that the percentage of shortage in profits ascribable to William Logie 
was $60,000. Nevertheless, the executrix, through her attorney, Mr. Post, 
promptl claimed the balance of profit in Mente’s hands, which it was 
calculated amounted to about $62,000 

()n the other hand, Jame Logi claimed that the bulk of these profits 
belonged to him, as the allowance of $66,273 to William as his share of the 
prolit based upon a tonnage of 8500, and, as the tonnage was actually 
but 6500, he should assume a percentage of the loss at least equal to 


James Logie’s creditors also claimed the fund and it. was suggested 
that James Logie at the time he transferred the freight contract was 


Bird & Co. also claimed the fund 

lfoster & Co. had purchased goods which William Logie ordered from 
Bird & Co. and which they failed to ship \s the result of the default, 
Foster & Co uffered damages of about $100,000, to recover which they 
asserted a claim against James Logie and the estate of William Logie. 

James Logie also filed a large claim against the estate 

In this posture of affairs, the executrix, through her attorney, per- 
suaded Mente to pay the estate $62,000, provided James Logie released 
Mente & Co. from all claims. To secure this release the estate paid James 


Logie $15,000 out of the $62,000 thereby released and paid by Mente, 
James Logie released all claims against the estate and assumed the re- 
sponsibility of the Foster & Co. claim. 

In Pfetferle v. Herr, 71 Atl. 6&8), Vice-Ordinary Walker, reviewing 
an order of this Court refusing to remove an executor, said: “In Heisler 
v. Sharp, 44 N. J. Eq. 167, Atl., 624, it was held in this Court that no 
man 1s infallible. The wisest make mistakes; but the law holds no man 
responsible for the consequences of his mistakes which are the result of 
the imperfection of human judgment and do not proceed from fraud, 
gross carelessness, or indifference to duty. Affirnied for the reasons given 
by the Vice-Ordinary. Heisler v. Prickett, 45 N. J. Eq. 367, 19 Atl. 621.” 
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Tested by this rule, it seems clear that the executrix stands free in this 
particular matter from any such conduct or omission to act as would 
justify her removal. 

It may be that, since under the contract between William and James 
Logie, a specific sum was to be paid William as and for his share of the 
profits and only the balance to James, that William was clearly entitled to 
the $62,000 in the hands of Mente, and that nothing should have been paid 
James Logie to procure his release of that fund. But the matter was not 
entirely clear, the claims conflicting and varied, and there is nothing what- 
soever in the evidence that the executrix, in following the advice of her 
attorney and settling as she did, failed to exercise the care and judgment 
of a person of ordinary prudence and sagacity which is the measure of ! 
her duty. Heisler v. Sharp’s Exers., supra. Nor does the testimony show 
that her attorney so advised her except in the exercise of entire good faith 
and in the exercise of his best judgment as to the course of action the 
interests of the estate demanded. Furthermore the claim has not been 
released and may still be prosecuted if desirable. 

So, also, it may be that the executrix should have taken steps to 
compel James Logie to deposit the $35,000 for the purpose of prosecuting 
or settling the Bird & Co. claim. But that again is a matter of judgment 
and opinion, and [ cannot find any evidence of bad faith or carelessness in 
her failure to assert the claim, nor does the estate appear to have been 
injured by her failure to prosecute such claim. Indeed, it may be that the 
time to prosecute such claim will arise after the cost of litigation over the 
Bird & Co. claim has been determined. 

If the executrix had refused to pay James Logie the $15,000 he 
desired before he would release Mente, and Mente had interpleaded the 
fund, and James Logie or his creditors or someone other than the estate 
had acquired the fund or a large part thereof, the executrix would be 
criticised for pursuing such course 

\ situation was presented calling for the use of judgment and the 
judgment of a person of ordinary prudence and sagacity was used. No 
reason for removal exists here. 

6. That the decedent, while indebted to the assignor of petitioner, 
transferred his house in Montclair and $42,000 worth of securities to his 


wife, the executrix, and presented his children with $25,000, and that the 
executrix, in order to prevent the petitioner from moving to set aside such 
transfers, has disputed petitioner’s claim. If this contention was sup- 
ported by the evidence it would justify the removal of the executrix un- 
der all the circumstances presented, but the evidence does not justify the 


It 1s settled law that if a party is indebted at the time of a voluntary 
settlement, it is presumed to be fraudulent in respect to such debts, and 
that an existing creditor of a decedent who makes such a fraudulent con- 
veyance may bring a proceeding to set aside such conveyance without first 
proceeding to judgment upon his claim, because under our statute claims 
of creditors are made liens upon the real estate of the deceased. Hasten 
v. Castner, 4 Stew. 697. But in that case the claim of the creditor had 
been recognized by the administrator and not disputed as here. 

As to fraudulent transfers of personal property, however, whether 
the claim of the creditor is allowed or disputed, he cannot apply to set 
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aside the transfers until he has first recovered a judgment, issued execu- 
tion thereon and levied upon the personal property, the subject-matter 
of the alleged fraudulent transfer. Loucherm y. Casperson, 61 N. J. 
keq. 529. 

An administrator or executor, however, may sue to set aside a fraudu- 
lent conveyance or transfer of his decedent, to the extent of the claims of 
the creditors, and the questions of judgment and execution and levy would 
not be involved at all. Schwalber v. Ehman, 49 Atl. 108s. 

So that the effect of the refusal by the executrix to recognize the 
claim of the petitioner and of her rejection of such claim is that the 
petitioner is powerless to proceed to set aside the conveyance of the real 
estate, and the executrix cannot consistently bring an action against her- 
self and her husband’s children to set aside the gifts of personalty, in 
favor of a claim which she has denied and against which she has filed a 
large counterclaim 

The action of the executrix, however, in repecting the claim of the 
petitioner and in filing the large counterclaim seems to have been dictated 
solely by a desire to protect the estate, and the testimony does not indicate 
that she is actuated by anything but proper motives and intentions in 
pursuing this course of action. 

As I said, in overuling the objections to the hearing of the present 
petition on the ground that petitioner’s claim was in dispute, the claim 
appears to be a bona fide one filed in good faith and, nothing appearing to 
the contrary, I will indulge in the presumption that it is a bona fide claim 
presented in good faith. So with the counterclaim filed by the estate in the 
suits instituted by the petitioner on his claim. It appears to be a bona fide 
claim presented in good faith, and nothing has been shown here that 
justifies me in assuming the claim has been made in bad faith, or to injure 
or delay the creditor in the collection of his claim. 

Furthermore, the claim of the petitioner and the counterclaim of 
the estate each arise out of transactions with which the executrix and her 
present attorney are more familiar than anyone else, and it is conceivable 
and entirely probable that the removal of the executrix would take from 
positions of authority and responsibility those best equipped to defend and 
assert the respective claims and thereby seriously injure the estate. 

I am of the opinion, therefore, that neither on the present ground 
nor upon all of those alleged by the petitioner should the Rntpace of the 
estate be removed. 

Should the executrix be required to give bond? I am of the opinion 
that she should be so required 

With the belief she possesses in the justice of the estate counter- 
claim and in the injustice of the claim of the petitioner and the consequent 
feeling of opposition to the present creditor, it is too much to expect of 
human nature that she will preserve intact, pending the settlement of peti- 
tioner’s claim and the estate’s counterclaim, the house in Montclair or the 
proceeds thereof and the $42,000 worth of securities given her by her hus- 
band, or that she will seek to regain the gift made to her husband’s chil- 
dren, or to preserve it intact until the conclusion of the present suits on 
petitioner’s claims. And yet it would be scarcely equitable to permit her 
as executrix, representing as she does not only the beneficiaries under the 
will but creditors as well, to deny and reject the petitioner’s claim and as 











' 
| 
I4 THE NEW JERSEY LAW JOURNAL Pd 
an individual to use and dispose of the property, which, if the petitioner 
is correct, belongs to the estate, so that upon a recovery of a judgment 
by the petitioner the subject-matter of the gifts would be unavailable to 
apply in payment of such judgment 
It seems to me, therefore, that the estate possesses a right of action 
against Mrs. Logie to set aside the conveyance of the Montclair house, 
and the transfer of the $42,000 worth of securities to her, and a right of 
action against the children of William Logie to avoid the $25,000 gift to 
them; that these choses in action constitute property in the hands of the 
executrix, and that such property requires protection 
[he executrix will, therefore, be required to give bond, the amount 
thereof to be fixed after I have heard counsel. ' 
IN RE BRADFORD ESTATE. 
(Essex Surrogate’s Court, December, 1919) 
/ } mintstrator / wer i Relat urrogate Court Act 
ruecd 
t I te of Lloward ¢ Bradford, dec ed \p 
det 
|. Boyce Smith, | Pro for Bartley J. Wright 
| (; Pro for Henry Decker, in rated, a 
‘'roctor for Harrison P. Lindabury, Adminis 
H] Ro & Bradner (b | Bostwick), Proctor 
c linge editor 
Hard kinner (b Vr. Stanley), Proctors ‘ 
r Fl ng Vitalius Lundeliu 
VOQO]) yurrodate On the 28th day of July, IOI9g, one 
(sabeldinger filed her petition in this Court, wherein she 
Hloward C. Bradford died on the 27th day of March, 1916, 
lage of South Orange, intestate. In and by her petition 
| t t it bachelor; that his father and 
I ) | deceased him: that he had no brothers 
ing no grandparents, no uncles or i 
unt r nephe or niect ihe said petition further alleges that the 
petitioner v the housekeeper for the intestate for a period of ten years, 
having been employed steadily by him from some time in the month of 
June, 1906, until the Spring of 1913, when he gave up housekeeping ; that 
intestate again resumed housekeeping about six months later, at which 
time petitioner resumed her employment with him as housekeeper, and 
continued in this capacity until his death. The petition further alleges 
that the petitioner was a creditor of the deceased to the amount of $52,000; 
that the value of the personal estate left by intestate amounted to $1,000, 
ind that the net value of the real estate whereof he died seized did not 
exceed in value $125,000. ‘The petition further prays that letters of ad- 
ministration upon the estate of the said Howard C. Bradford, deceased, 
might be granted to some fit person. 
ubsequent to the filing of the petition such proceedings were taken 
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as resulted in the appointment, on July 2oth, 1917, of Harrison P. Linda- 
bury as administrator of the estate of the said Howard C. Bradford, de- 
ceased, and the said administrator duly took upon himself the burden of 
administering the said estate. 

On the 5th day of August, 1g19, Bartley J]. Wright, a resident of Long 
Branch, New Jersey, filed his petition in this Court, wherein he alleged 
that he is an attorney and counsellor at law of the State of New York; that 
he, for seven years prior to the death of intestate, acted as his attorney, 
and that he has personal knowledge of the fact that said intestate was not 
a resident of the State of New Jersey at the time of his death, but on the 
contrary was a resident of the City, County and State of New York. The 
petition further alleges that, on May 3rd, 1g16, the petitioner was duly 
appointed temporary administrator of the estate of the said Howard C. 
Bradford, deceased, by the Surrogate of the County of New York, and 
that he acted as such until August 16, 1917, when he was duly appointed 
permanent administrator of the said estate 

The said Bartley J. Wright in and by his said petition further alleges 
that, after diligent inquiry for heirs at law or next of kin of the said 
intestate he recently located one Heuning Vitalius Lundelius, residing in 
the City of Chicago, who claims to be a brother of the intestate 

lt is further alleged in and by the said petition that on June 28, 1917, 
when Susanna Bertha Gabeldinger filed her petition in this Court, she 
well knew that decedent was a resident of the City, County and State 
of New York, and that the said Bartley J. Wright had been appointed tem- 
porary administrator of the said estate, in the County and State of New 
York 

The petition prays that the order of this Court made on July 20, 1917, 
ranting letters of administration upon the estate of the said Howard C. 
sradford, deceased, to Harrison P. Lindabury. be vacated and set aside, 
and that the letters of administration issued to the said Harrison P. Linda- 


a 
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bury in pursuance of said order be revoked for the following reasons 
1. That the aforesaid petition of the said Susanna Bertha Gabeld 
inger 1s fraudulent, illegal and improper, in that it recites that said in- 
testate was a resident of the County of Essex and State of New Jersey, 
whereas he was in fact a resident of the City of New York 
Phat, although as the said Bartley J. Wright had been duly 
appointed administrator of the said intestate in the State of New York, 
no notice of the application for letters of administration in this Court was 


SCTrv¢ d upon him as required by law 

Upon the filing of the aforesaid petition of Bartley J. Wright an 
order was allowed requiring the said Susanna Bertha Gabeldinger, Harri- 
son P. Lindabury and Ilenning Vitalius Lundelius to show cause before 
this Court why the prayer of the said petition should not be granted 

Upon the hearing counsel for Henning Vitalius Lundelius entered a 
special appearance in the cause for the purpose of challenging the jurisdic 
tion of this Court to set aside its decree appointing Harrison P. Linda- 
bury administrator of the estate of the “di Eloward C. Bradford, de 
ceased, for the following reasons 

1. That the petitioner for the vacation of the decree, by alleging that 
decedent was a non-resident, in effect also alleges that the Surrogate had 
no jurisdiction to grant administration, because the administrator in New 
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York received no notice of the application as required by law; that the 
statute of 1917 authorizing the Surrogate under certain circumstances to 
vacate and set aside his decree must be construed as containing an im- 
plied proviso that the Surrogate had jurisdiction of the proceeding in 
which the decree was made; and that consequently, on the petitioner’s 
own showing, the Surrogate has no power to act in this proceeding. 

2. That the only method of reviewing the question of jurisdiction 
on the part of the Surrogate after the time for appeal has expired is by a 
writ Of certiorari} 

3. That the petitioner is in laches in making his application to vacate 
the said decree of this Court appointing Harrison P. Lindabury adminis- 
trator of the estate of the said Howard C. Bradford, deceased 

1. That if the Act of 1917, which purports to give to the Surro- ’ 
gate power to open and vacate his orders and decrees under certain cir- 
cumstances, applies to the present application, under such circumstances 
the said act is unconstitutional. 

Mr. Lindabury, the administrator, is a passive party to this proceed- 
ing 

In the case of Mellor v. Kaighn, 8g N. J. L. 543, an application had 
been made to the Surrogate of Camden County to set aside his decree 
admitting ill to probate on the grounds that such decree was induced 
by fraud. It was held that when a Surrogate grants probate of a will his 
| er is exhausted and | urisdiction over the subject matter 1s at an 

nd, and that he cannot open or vacate his decree for any cause. To 
tuation thus presented the Legislature enacted the following 

¢ we IQ] 1) 3) 

urrogates of the several counties of this State are hereby given 
the pwer and authority to open, vacate, modify or set aside or to enter 
of a former time, a deerce or order made in their Court; or to grant a 4 
hearing for fraud, newly discovered evidence, clerical 
cause the powers and authority conterred by 
t in na like case and in the same manner l 
{ ) urisdiction CTCiseé th rie OW CT 
CO 0 ction 2490, subdivision 6, of the 
Procedut former tion 2481, subdivision 
f ( 
proceedings by coun [lenning 
| ro e i ) Cictlio oO cn tam 
ho T on to make 
17 ! ting t e tl urrogate power to 
re under certain circumstances, ha lot 
et been construed by (Courts of thi tate; it 1s, however, as ha 
bycatin py of a provision of the New York Code, 
been in existence for many years and which has been many 
ed ( rts of that te 
tate that when the Legislature enacts a 
te of another State, in which State the lan 
t | received judicial construction, it is presumed to have 
pI m would be understood and applied in aceord 
h construction. [lopper v. edwards, 88 N. J. L. 471; Neil 
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son v. Russell, 76 N. J. L. 566; Ruthowsky v. Bozza, 77 N. J. L. 724; 


Clay v. edwards, 84 N. J. L. 221. 


The jurisdiction of the Surrogate’s Court in New York is very sim- 


\ 


ilar to that of the Surrogate’s Court in New Jersey. In the case of Riggs 


v. Cragg, 89 N. Y. 480, 488, 1t 
tribunal of peculiar and limited j1 
powers prescribed by the statute 


is said that a Surrogate’s court “is a 
irisdiction which can exercise only the 
and such incidental powers as are re- 


quisite to the execution of the powers expressly given.” Again, in the 


case of McNulty v. Hurd, 72 N. Y 


, ees 
has only such powers as have be 


518, 520, it was held that a Surrogate 
‘en conferred by statute and he must 


exercise them as prescribed by statute 


It is important to note the s 
ployed by cur Court in Mellor v 
page 546: “The Surrogate of a « 
and holds a Court. Steel v. Queei 


imilarity of this language to that em- 

IKaighn, supra, where it was said at 
ounty in probating wills acts judicially 
1,67 N. J. L. gy. It is, however, not a 


Court of general jurisdiction, but one of special jurisdiction. This in 


effect was asserted by Mr. Justic 


Supreme Court in Steel v. Queen 
puts ‘the Surrogate’s Court’ unde1 
\gain, in the case of Murray 
firmed 605 [d 399, It wa a: TY 
Surrogates and Orphans’ Courts 1 
Th 


If expre 


that conferred by statute 
spect must be found in t 
in necessary implication therefro 
needs no citation of authorities im 1 


In the case of In re ¢ MOLaAN, 59 N. \ os 2OE. Which was 


the Court of Appeals, 162 N. Y. 61 
application to vacate his decree, 


which, 1t must be recalled, is exactly 
vers of a Court of general jurisdiction 


upon the Surrogate all of the po 


e Fort in writing the opinion of the 
, Where he said (at 106) that Griffith 
‘Courts of peculiar jurisdiction.’ ” 

v. Lynch, 64 N. J. eq. 287, 300, af- 
t must be conceded that the power of 
Ire pect to the probate of wills 1s only 
urisdiction of either Court in that re- 

enactment of some legislative Act, or 
1m) his doctrine is clementary and 
ts support.” 
affirmed by 
2, Wa held that, in the matter of an 


the provisions of the New York Code, 


nilar to the Act ot 1gt7, conferred 


for that purpose. See also to the same effect Matter of Flynn, 136 N. Y. 
287, 20)1 
\ consideration of the ca above cited is convincing that, for the 
purposes enumerated therem, the Act of 1gt7 conters upon the Surro 
gate’s Court all of the powers of a Court of general jurisdiction; and 
it 1 oo well tiled to equil the citation uthoriti | i urt of 
neral yurisdiction may revoke 1 n de nade im ( vhere it 
Va ithout jurisdiction over the subject matter of the proceedings before 


it. Githens v. Goodwin, 32 N. | 
505; In re Isaac Lawrence, 7 N. | 


/ 
have recognized th fact that the | 


an ik is N | lq 
hog PIS Lhe Court Ot! New York 
rovision of the New York Code con- 


fers upon the Surrogate the power to vacate or modify a decree of his 


Court, which was made without an 


therefrom has expired. In re Coog 


613; In re Underhill, 117 N.Y. 471, 


lt is mterestine to observe th 


application was entertaimed by the 
York, to seta ide the grant of letter 


y jurisdiction after the time to appeal 
an, SQN. Y.S. 111, afirmed 162 N.Y. 
as Ti. . $20 


at In re Seymour, 107 Mai 330, an 
surrogate of Westchester county, New 


of administration on the ground that 


the decedent was not a resident of the county at the time of his death. 


This case presents a state OF tacts 1 
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denticeal with that under consideration 
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From what has gone before the conclusion is irresistible that the Act 
of 1917 confers upon the Surrogate all of the powers of a Court of gen- 
eral jurisdiction for the purposes enumerated in that statute; and that 
he may exercise such power irrespective of whether he had jurisdiction 
of the proceeding in which the order complained of was made. 

The second objection to this proceeding is that certiorari is the only 
method of reviewing an order of the Surrogate in a case where he did 
not have jurisdiction of the subject matter before him. In support of 
this objection Mellor v. Kaighn supra, is relied on. ‘This case, as has 
been said, was decided before the enactment of the statute of 1917 and 
is based upon the theory that the Surrogate’s Court is not one of general 
jurisdiction. The conclusion which has been reached, that the Act of 1917 
for the purposes enumerated therein confers upon that Court all of the 
powers of a Court of general jurisdiction, disposes of this contention. 

The third objection to this proceeding is that the petitioner was guilty 
of laches, in that while the order of the Surrogate granting letters to Har- 
rison P. Lindabury was made on the 20th day of July, 1917, the proceeding 
to set aside that order was not instituted until August 5, 1919, somewhat 
more than two years after the making of the order, and it is urged that 
this lapse debars the petitioner from pursuing his remedy. In support of 
this contention, the single case of Florenzie v. East Orange, 88 N. J. L. 
438, is cited. This case is on certiorari, in which proceeding very different 
rule re applied 

The Ne York courts have many times considered this question 
in connection with application to the Surrogate to vacate or modify his 
decree. Thus, in the case of Matter of Henderson, 157 N. Y. 423, it was 
held that a Surrogate may vacate his decree in the furtherance of justice, 
although more than two years have elapsed since the entry of the de- 
cre nd that t time hen, and the circumstances under which, the 
power may be exercised, are matters addressed to the Court in which the 
application 1s mad In the case of Matter of Severancem, 106 Misc. 710, 
it Va held tl AL 2 d cree of 1 Surrogate may be opened, although more 
thar f ir years have « lap ed ce the ordet Wa entered 1] due COUTFSEe of 
procedure ; and in the case of In re Morgan, 215 N. Y. 703, it was held 
that a Surrogate might open his decree when justice so required even 
though six years had passed since the entry of that decree 

It is perfectly obvious from a consideration of the foregoing cases 
that the petitioner in this matter has not been guilty of lach 

The final objection made to this proceeding is that “if the Act of 
1917 authorizes the action of the Court in the present case it 1s uncon 
titutional Proctor for objector fails to point out any reason supporting 
his theory, except that the Act of 1917 “impairs the prerogative writ of 
the preme Court,” the appeal from the Surrogate is to either the 
Orphans’ Court or to the Prerogative Court under the Constitution and 

‘The cor plete iInswel to thi objection 1 . that the ‘ urrogate’ Court 
is one of those Courts established under the provisions of Act VI, Sec. 1, 
f the Constitution, wherein it is provided that the Legislature may 
establish, “such inferior Courts as now exist, and as may be hereafter 
ordained and established by law, which inferior Courts the Legislature 
may alter or abolish as the public good shall require,” and that there is 
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nothing in the provisions of this section of the Constitution which pro- 
hibits the Legislature from granting to the inferior Courts mentioned 
therein all of the powers of a Court of general jurisdiction. 

The situation presented is identical with that which existed at the 
time when no appeal was provided from the Orphans’ Court, whose de- 
cisions were only reviewable by certiorari. The Legislature passes an 
Act enlarging the jurisdiction of the Orphans’ Court into that of a Court 
of general jurisdiction, and provides for an appeal from its orders and 
decrees to the Prerogative Court. In lieu of the existing method of re- 
view by certiorari, which confers all the powers of a Court of general 
jurisdiction over the subject-matters committed by the statute to it, if this 
statute is not unconstitutional (and it has never been so held), how can it 
be said that a statute conferring upon the Surrogate some of the powers of 
a Court of general jurisdiction is unconstitutional ? 

The motion to dismiss the petition will be denied. 


SCERBO v. BAYONNE COMMISSIONERS. 


(Hudson Quarter Sessions, December 5, 1919). 


Buying and selling “Junk” without Municipal License. 


Guiseppe Scerbo, Appellant, v. Board of City Commissioners of City 
of Bayonne, Respondent. On appeal from summary conviction in Re- 
corder’s Court for violation of City ordinance 

Mr. Jacob Feinberg for Appellant. 

Mr. Alired Brenner, Corporation counsel, for Respondent. 


McCARTHY, J.: The above named appellant was summarily con- 
victed in the RKecorder’s Court of the City of Bayonne on August 22nd 
last, and sentenced to pay a fine of $10, on a complaint charging him 
with engaging in the business of buying “material commonly called junk” 
within the corporate limits of that municipality, without previously having 
complied with the provisions of a local ordinance requiring persons en 
gaged in such business to procure a license for such purpose from the 
municipal authority. 

Under the provisions of Chapter 73, Laws of 1916, section 17 
thereof, on application of the appellant, and on notice to the Corpora 
tion counsel of the City of Bayonne, the complaint, warrant and record 
of conviction were by me duly ordered, and were thereafter duly brought 
before me. 

The facts in the case were fully conceded by counsel and are as fol- 
lows: The appellant was arrested in the City of Bayonne while in the act 
of purchasing for cash from another person, on the public highway of that 
municipality, material commonly called “junk.” It was fully conceded 
that the purchase Was completed, and that ippellant Was engaged in the 
business of purchasing material of the character mentioned. 

There is an ordinance in the City of Bayonne, similar to that in force 
in most if not all municipalities of the State, providing that “No person 
shall keep a junk shop or shops for the sale of junk, old rope, old iron, 
brass, copper, tin, lead, rags, glass or any other kind of material commonly 


called ‘junk,’ or engage in the business of buying or selling any of such 
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matcrial or things, without first obtaining from the City a license therefor, 
under penalty,” etc. 

The appellant did not comply with the provisions of this ordinance by 
procuring a license from the City of Bayonne before engaging in such 
business, but exhibited a license issued to him as an honorably discharged 
soldier and resident of Hudson County, by the Clerk of the County of 
Hudson, under the provisions of Chapter 141 of the Laws of 1904 (3 
Gen. Sts., p. 3937), which license was claimed by him to entitle him to 
engage in the business in which he was engaged at the time of his arrest 
without obtaining the license required by the local ordinance. 

The sole contention of counsel on this appeal is that the license issued 
by the Clerk of the County of Hudson to appellant as an honorably dis- 
charged soldier and resident of the State, permitted him to engage in the 
business of buying “junk” in the city of Bayonne or in any other munict- 
pality of the State of New Jersey without molestation on the part of the 
local authorities, and that therefore the conviction of appellant on the 
charge of violating the ordinance above referred to is illegal and should 
be set aside 

| do not think this contention ts sound. 

‘The Act authorizing the issuing of licenses to honorably discharged 
soldiers (Laws of 1g04, 3 Gen. Sts., p. 3937, secs. 20, 21), under which the 
Clerk of the County of Hudson issued the license to appellant above re- 
ferred to, provides: 

~mee.. §. very honorably discharged soldier, sailor or marine of the 
military or naval service of the United States who ts a resident of this 
State, shall have the right to hawk, peddle and vend any goods, wares or 
merchandise, or solicit trade within this State by procuring a license for 
that purpose to be issued as herein provided 

“Sec. 2. On the presentation to the Clerk of any county in which 
any soldier, sailor or marine may reside, of a certificate of discharge from 
the Army or Navy of the United States, such County Clerk shall issue 
without cost to such soldier, sailor or marine, a license certifying him to be 
entitled to the benefits of this Act.” 

The license under this Act give the appellant the right to “hawk, 
peddle and vend” any goods, etc., or “solicit trade” within the State. And 
unless the appellant’s business of buying “junk” is within the terms of this 
statute, the license issued to him thereunder can be no protection against 
prosecution for violating the local ordinance. 

An exemption from license taxation under a constitutional or statu- 
tory provision is in derogation of common right and must receive a strict 
interpretation (25 Cyc. 621). And this is true no matter how meritorious 
the cause may be for such exemption. (State, etc. v. Mills, 34 N. J. L. 
181). 

In order, therefore, to determine whether a person who promiscuously 
buys junk for cash from other persons on the public highways and places 
of a municipality “hawks, peddles or vends” goods, etc., or “solicits trade,” 
it is necessary to ascertain what is the ordinary meaning of those terms as 
used in the statute. 

In early times, “hawkers” were said to be “those deceitful fellows 
who went from place to place buying and selling brass, pewter and other 
goods and merchandise which ought to be uttered in open market; and 
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the appellation seems to grow from their uncertain wanderings, like per- 
sons that with hawks (or falcons) seek their game where they can find it.” 
(Jacobs Law Dict., title “Hawkers,” 21 Cyc, 367, note 19). 

In our State, however, a “hawker” is defined as “a person going from 
place to place with goods to sell. He is one who carries his merchandise 
with him and disposes of and delivers it as he travels.” (Hewson v. 
Englewood, 55 N. J. L. 523). He is generally understood to be one who 
not only carries goods for sale, but who seeks for purchasers either by 
outcry, which some lexicographers conceive as intimated by the derivation 
of the word; or by attracting notice and attention to them as goods for sale 
by an actual exhibition or exposure of them by placards or labels; or by 
a conventional signal like the sound of a horn for the sale of fish. (Comm. 
v. Ober, 12 Cush. (Mass.) 495). A peddler is one who travels about with 
merchandise for the purpose of selling it. (Hewson v. Englewood, supra). 

The term “peddler” is and has been used in connection with the term 
“hawker,” the usual phrase being “hawkers and peddlers.” 

The word “peddler” is derived from an old Scotch or provincial Eng- 
lish word meaning a “bag” or “basket,” and originally defined one who 
went about from house to house carrying in a bag or basket goods which 
he offered and exposed for sale, sold and delivered to whomever he might 
prevail on to buy. (Standard Dict.; 21 Ruling Case L, 181). Now, how- 
ever, the terms “hawker” and “peddler,’” whether used singly or together, 
are perfectly synonymous and equivalent, and for all practical purposes 
are so considered. (21 Cyc, 367; 21 Ruling Case L., 181). 

It is, therefore, manifest that the appellant who is conceded to have 
been engaged in the business of buying junk at the time of his arrest, was 
neither a hawker nor a peddler, to which occupations the terms of the 
statute under consideration, “hawk” and “peddler,” obviously relate. 

“If a person buys produce from licensed hawkers in one county, to 
sell again at retail in another county, he is not a hawker or peddler ir 
the county of purchase.” (Lebanon Co. v. Kline, 2 Pa. Co. Court, 621). 

To ‘‘vend” merchandise means to “sell” merchandise. 

Neither does it seem to me that the appellant can bring his business 
of buying junk within the remaining term or phrase used in the statute, 
viz., “or solicit trade.” 

To solicit trade is to ask for, entreat, or to try to obtain business from 
others. (Standard Dict.). Usually, it is the act of canvassing or taking 
orders for goods, etc., from customers for future delivery. (36 Cyc, 
511; Hewson v. Englewood, supra; Twining v. Elgin, 38 Ill Ap., 356). 

In order to ascertain the legislative meaning expressed by the term 
‘solicit trade,” I feel that in this instance we need only examine the con- 
text of the Act itself and the title. The title of the Act (3 Gen. Sts., p. 
3937), reads: “An act to authorize the issuing of licenses to honorably 
discharged soldiers, sailors and marines for hawking, peddling and vend- 
ing of merchandise within this State.” The context of the Act gives to 
these persons the right to “hawk, peddle and vend any goods, wares or 
merchandise or solicit trade within this State.” 

The words, phrases and sentences of a statute are to be understood 
not in any abstract sense, but with due regard to the context. (36 Cyc, 
1131). 


Where general words follow particular words, the rule is to construe 


‘ 
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the former as applicable to the things or persons particularly mentioned. 
(Livermore v. Camden, 31 N. J. L. 512). ‘This is a rule of common 
sense, resting upon the notion that the Legislature has disclosed the gen- 
eral character of the subject upon which it was intent, by the particular 
things or persons mentioned; and, therefore, when a general supplemen- 
tary term is used, it had in mind only things or persons of the same general 
character.” (Doyle v. Bayonne, 54 N. J. L. 315) 

“General terms, following a specification of things of a particular 
class, must be understood to refer to things of the same class, or at least 
of the same general character. The rule as clearly established 1s thus laid 
down: ‘Where general words follow particular words, the rule 1s to con- 
strue the former as applicable to the things or persons particularly men- 
tioned.’ (Rudderow, etc. v. State, 31 N. J. L. 512). 

Under the provision of our State constitution (Art. IV, sec. 7, para- 
tle of a statute is not only an indication of the legislative 


ss! I d ( 
intent, but it is also a limitation upon the enacting part of the law. The 
itute can have no effect with respect to any object that is not expressed 
1 the title. (Hendrickson v. Fries, 45 N. |. L. 563; Hayes v. Storms, 
O4 A | | cif , 
< ) » be quite manifest that the Legislature did not 
int Luthor the persons named in this statute to “solicit trade” in 
an nd every kind and character of busine or occupation. Such a con 
ute would do violence to the legislative intent. I think 
ind of the Legislature is to be found in the title of the 
nd in the context in which the phrase under discussion is em- 
* 
! ! of construction, it seems obvious to me that the 
; cit trade.” following as they do the particular word 
| vend,” were intended to give to the persons named 1n 
tl ht to “solicit trade,” 1. e., ask for, entreat or try to obtain 
busi ! ! or take orders, etc., in the specified occupation and 
ddlers or venders or merchandise, and not other 
luded that the appellant, being engaged 1n the 
the City of Bayonne, was not “hawking, ped 
e,” or “soliciting trade” within the meaning 
leration nd that his failure to procure a 
| f t] munich ty before engaging in such busin was a 
ordinance. for which violation he wa prope rly con 


ubject thorough consideration, to 
Nonged opinion. But both counsel at the 
of the Court would affect necessarily a 
ho had already engaged in the 


t they belheved and had been advised 
( tute That their belief and advice 
1 of the language of the statute, I 
od ed 

lin the wars of America are entitled to all 
people can bestow upon them But 
can only construe and expound them as 

rding to established legal principle 


CT atk le el 
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If, in a given case, the legislative intent is not sufficiently expressed 
to cover or include all the subjects which might legitimately be so covered 
or included, the Courts can not supply the defect, if defect there be, by 
judicial decision. That is a matter solely within the province of the 
Legislature. 

The conviction of the appellant by the Recorder of the City of Bay- 
onne herein appealed from will not, for the reasons stated, be disturbed, 
and the appeal herein 1s dismissed 


BERQUIST v. LEY & CO. 


(Union Common Plea 1 dent 1< 1919) 
Workmen's Compensation—-I f Teeth—Award 


Case of Charles Bequist, Petitioner, against Ifrred T. Ley & Co. 
Respondent 
Mr. W. S. Angleman for Petitioner 


1] 


Messrs. Lindabury, Depue & Iaulk ir Respondent. 


CONCLI ION 


PIERCE. 7 Under Vishney v. empire Steel and Iron Co., 87 
N. J. L.. 481, temporary disability exists “until the injured workman 1s as 
far restored as the permanent character for the injuries will permit.’ 
\nd compensation for disability is allowed, irrespective of the fact that 
wages are earned (De Zung v. Pressey, 86 N. J. L. 469). 

Che accident occurred April 22nd, 1918. At the hearing, July 22nd, 
O18, it appeared that the injurics had practically healed so far as possible, 


. a : I 
ich the wires had been removed 
the second week in June were still loose and would require three months 
further time to become firm. 1] think this final date, about October 22nd, 
1918, should be the determining point of the temporary disability 


except that several lower teeth from wh 


With reference to the claim for permanent disability, it appears the 
petitioner has lost one or two good teeth and three or four decayed ones, 
in addition to some roots removed by the dentist for the betterment of the 
patient’s condition, and that the petitioner does not either masticate or 
speak as well as formerly. 

\t common law teeth are members of the body, the removal of a fore- 
tooth constituting mayhem. In Feldman v. Westinghouse, 36 N. J. L. J. 
48, where several teeth were knocked out, an award was made of half 
wages for thirty weeks, though apparently on the theory that it would 
require that length of time to fit the petitioner with new teeth to properly 
masticate his food. In Earle v. Hightstown Smyra Rug Co., 37 N. J. 

J. 1, the mouth was paralyzed, with the teeth out of alignment and their 
loss possible. The Court allowed half wages for one hundred weeks as 
permanent disability. 

| am inclined to hold that the loss of the teeth in the case at bar, 
with the resulting effect upon the speech and ability to masticate, con- 
stitutes a disability partial in character and permanent in quality, and that 
compensation should be allowed therefor at half the wages (maximum 
ten dollars) for the period of twenty weeks, such award being in my 
judgment in proper proportion to the specific rates of compensation al- 
lowed by the statute. 
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ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


KNobinson vw. liillerest Water Co lhe complamant, Mugene Robin- 
son, alleged that he applied tothe Water Co. for water service at Mountam 
Lakes Tun, poard $qo0 (the amount demanded im advance); the ¢ Omlpany 


then retusedk the ervice, or to acknow leads payrnene of the money 


y as 
appleable to such ryice Phe Company alleged that water had been 
Uppled tor four years to complamant’s wate at the Dan, but had not been 
poard tor, that the appheation was a subtertiupe, ete lestumony showed a 
dispute as to Mis Robmson’s account and that the Company had sued her, 
the result of viiaiech appeared to dave been om her favor 1 dae Board 
ordered the Company to supply service to comphiumant and send bills to 
liom theretor Lh rece Wy, appheation could be made to the Poard that 
comp hanna Make a deposit a boptharantee ob paryiient Report dated 
Qdeto a Mao bank TE beorismian tor Respondent 
( yerete Nai } ( « (bda Wil tlie report mide Oct 
, pon mercase ob rates, relusme the return to a seven-cent flat fare on 
th one basis, but recomunendme a tive cent fare for first two zones and 
‘ en one thereatter, whieh was tried, but abandoned after trial: 
hemes i rirlin Tle) lonmees ap] heal ) 

n We lu Service Gas ¢ lnoa proceeding mvolving: the que 
trom oot the reasomablern of the reat harved for vas by the ( ompany 
above mamed, a developed that a large proportion of the ga upphed by 
the Company m Northern New Jersey was made by the Seaboard By 
Produ Coke Co under a contract, which Company echumed it must 
hot down its plant une the Gias Co. paid at a higher price. DBetore 
agreemy tor such higher price the Gas Co. desired the Board's approval, 
( ome guarantee that the Board would allow such additional price as 
vould amount to the mereased cost of ga the Board declined to give 

tee, and said tas the duty of the Board in deciding whether 


» charged by a publte utility are pust and reasonable to give considera 


to cost f operation and to decide whether such costs are reasonable 

\ hould exereme at all times its best judgement m an effort 
pra consistent with proper quality for everything: it 

Pursanve lt is not the function of regulation 

ctate to the utility what prices it shall pay, or to guaran 

certain price it wall regard such price as reason- 

dha no jurisdiction over the Seaboard By- 

Compan his Company 1s not a public utility. The 

luring it to accept any price which the 

( ( ny to pay, or to continue to manufac- 

ion by the Public Service Gas Company.” It was 

(sas | must keep its patrons. suppled with gas re- 

vith the Coke Company Report dated 

ric ( Proposed new schedule of rates was 

maps and statements. The borough of Boonton 

theially protested such new rates, and Mountain Lakes called attention to 
ertain pomts in them. , After a full historical statement of facts and giv- 


ing the schedule, and also a schedule of the book value of fixed capital, 


values, ete., an approved schedule of rates was named, the 
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ordet for ame to be effective Nov 2&th Report dated Nov. 5 Mr. 
Krederic J. Faulks for Petitioner 

In Ke Hanover Water Co. On May 123th last the engineers of the 
Board presented a report covering an inspection of the plant and system 
of the above Conipany, crviny the borough of Wrightstown, and in- 
cluded a statement of the Company’s compliance with the Board’s water 
COMpanty rules, and fifteen) recommendation With some exceptions 
(owiny to changes at Camp ldix) the Con pany was required to comply 
with these recommit ndations as promptl po yle (the order spec if ying 
them) Report dated Nov. 6 

In Ke Commercial Power Ce Approval of an issue of securities 
had been songht to provide funds for the construction of it plant and 


] 


distribution system in the borough of Bloomsbury, and it appeared that 


an ordinance of that borough, enacted in 19616, under which the Com- 


pany proposed to operate, had not been presented to the Board for ap- 
proval, as required by statute Approval of the ordinance now sought. 
The Board stated as requirements not complied with: 1. A proper peti- 
tion, Act. 2. There was no resolution fixing the date for consideration 


of the appheation passed by the governing body, nor the required ad- 
) } 
Approval of the ordinance and of the 1 e of securities withheld “until 
an ordinanee appropriately and legally enacted is filed and approved.” 
Report dated Nov. & Mr. William M. Seufert for Petitioner 
In Re Tuckerton Gas Co. Vetition for increase in rates. The Board 


; 


feet to domestic Consumers. 


vertising. 3 VO ne Wspapel advertisement of the passage of the ordinance. 


approved a rate of $2.00 per thousand cubic 
Report filed Nov. 12 

In Re Public Service Gas Co. The Company filed on June 24th last 
a request for approval of an increase in rate The Board, after giving 
an historical statement of the facts developed in 1912, and quoting opinions 
of the Supreme Court and Court of Errors and Appeals, ete., and also 
after giving tables of revenue and cost, concluded that “the base rate of 
$1.15 per thousand cubic feet, proposed to be charged by the Company, 
together with the differential rates thereunder set forth in detail in this 
report, will furnish to the Company a fair return at not less than eight 
per cent. on the fair value of the property used,” and that out of this rate 
“the sum of three cents per thousand cubic feet of gas sold annually shall 
be appropriated to the reserve for amortization of fixed capital; and 
directed that the new rate should become effective with the December 


sale Report dated Nov. 18. (Commissioner Wright dissenting). Mr. 
Thomas N. McCarter, Mr. Edmund W. Wakelee and Mr. L. 1D. El. Gil- 
mour for the Company; Mr. Jerome T. Congleton for City of Newark 


and Township of Millburn: Mr. O. Hl. Stewart for Town of Irvington; 
Mr. A. ©). Miller for City of Passaic; Mr. W. |. Morrison for Borough 
of Ridgefield Park; Mr. N. C. Toms for City of Morristown; Mr. P. A. 
Granis for Borough of Emerson. 
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SOME STATE NOTES. 


Mr. Nelson B. Gaskill, of Bur- 
lington, was nominated by the Pres- 


ident as a member of the [ederal 
Trade Commission on Dec. 2nd last, 


and confirmed by the U. S. Senate 


Dec. 18th. He succeeds ex-Gov- 
ernor l*ort 
Mr. Leon R. Taylor, one time 


acting Governor of New Jersey, 
left Dec. 17th for Phoenix, Ariz., 


for his health. Three years ago he 


rave up his practice at Asbury Park 
because of illness but was appar 
it] e] hen \\ uri He 
enlisted in the Red Cro nd serv- 
( i Captain be l 
ti n niluenz he 
Gil He expects 
I ] SO 
Vil ( Vebb, O 160 
Elwood ve., Newark, pleaded non 
vult to an indictment for forgery, 
ind d Dec. 8th by 
Judge Martin in the Essex Court 
te } tit Reta ) [he 
charg Or IO 1) Vo nan to 
1 cert | check for Ssoo. He re 
ened commission as an attor- 


the 


admitted to 


New Jersey Bar at the February 
Term, 1914 

On Dee 1 ex-Governor John 

ranklin Fort, who retired Dec. 1 
is chairman of the Federal Trade 
C ymm1 On at \\ ashington be cause 
of ill health, was tendered a fare- 
well banquet at the Hotel Lafayette, 


that city \mong the 
delivered were those of 


addresses 
Mr. Jus- 


tice Pitney, of the U. S. Supreme 
Court Secretary-to-the-President 


Mr. Tumulty, Commi 
ver, the new chairman, et 
The Court of Pardons recently 
met and granted 79 paroles and one 
pardon. Of the paroles 66 were to 
inmates of the State Prison and thir- 


ioner Cal- 


teen to inmates of penitentiaries. 
‘Three murderers were among those 
paroled. The Court considered 370 
applications for clemency, acting 
favorably upon less than one-fourth 
of the applications. 


VICE-CHANCELLOR STEVENS’ 
WILL. 


The late Vice-Chancellor Stevens 
by his will left his estate in trust 
to Neil C. Stevens, his son by his 
first marriage, and to Kinsley Twin- 
ing, his brother-in-law, for the bene- 
fit of hi life and her 
two minor daughtet Barbara T. 
ind Alice D. Stevens, so long as 
the remain unmarried lle 
forth in his will relati o } 

and Miss Kat 


vho 1s a 


widow tor 


Steven 


dren are sufficiently provided for.’ 
| pon the de ath of Mrs 
estat is to be equally divided among 


he four children 


Stevens the 


SUSSEX BAR MEETING. 


()n Dec 


Susse3 


members of the 
\ssociation had 
but by way of 
not a speech was made and 
a toast responded to. ‘The en- 
tertainment furnished by the 
Phonograph City Trio. Supreme 
Court Justice James I*. Minturn, 
Circuit Court Judge George S. Sil- 
zer and Judge Allen R. Shay of 
the Warren Common Pleas were 
the guests of honor. 


16th the 
¢ County Bar 
its annual banquet, 
novelty 
not 


Was 


N. J. BAR EXAMINATIONS, NO- 
VEMBER TERM, 1919. 


ATTORNEYS’ QUESTIONS. 
1. Where may final judgments 


in the Circuit Court be taken by 
appeal ? 
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2. B did certain work in and 
about the repairing and alteration 
of a building owned by C and duly 
filed a mechanics’ lien for the price 
thereof. After the work was com- 
pleted C borrowed $1,000 from D, 
for which he gave him a mortgage. 
This mortgage was recorded be- 
fore the filing of B’s claim. Which 
had priority? 

3. Lands 
married woman subject to a mort- 
gage, which she assumed as _ part 
of the purchase price and agreed to 
pay There having been a defici- 
ency on the foreclosure of the mort 
gas ued on her 
ment to as mortgage. She 
contended that he could not be 
held as the contract was a contract 
of suretyship Was her defense 


were conveyed to a 


gage, she wa agree 


sume the 


maimtamabl 
Id goods to Be 1) to select 


the carrier and notify C of his 

lection. LD without any reason de 
layed for ten days in the selection 
of the carri and the goods while 
till in C’s possession, on the tenth 
day after the contract, were de 
stroyed by fire C sued |) for the 


contract price Could he recover? 

5 I’ rented a wagon to G, which 
G agreed to keep in repair. Be 
of a hidden defect, of which 
neither If nor G was aware, the 
wagon broke down. I sued G for 
the cost of the repairs. Could he 


Cause 


recover ? 

6. The W Company made a chat- 
tel mortgage to K, which was duly 
recorded. The affidavit of consid 
however, was manifestly 

I. was appointed receiv- 
er of the W Company, it being in- 
solvent. As between K and the 
Receiver was the mortgage valid ? 

7. B, the owner of lands, made 
a contract with C to build and com- 
plete a building on the land for an 
entire price, payable in installments. 
The building, during the erection, 


eration, 
defective 


was struck by lightning and par- 
tially destroyed and the contractor 
refused to complete it. Could the 
owner recover back the installments 
which he had paid? 

8. S made a verbal promise to H 
that, if he would join as surety on 
a bond given M, he, S, would re- 
pay him any loss that he might suf- 
fer. Ina suit brought by H against 
S to recover his loss, the latter mov- 

on the ground 


ed for a non-suit 
that the promise was to answer the 


debt, default or miscarriage of an- 
other and therefore void under the 


frauds Was he correct ? 
g. A, a member of the firm of 
\ ‘a LB, without ’s knowledge, sold 


statute of 


to ©, (a bona fide purchaser), in 
the firm name, all the assets of the 
partnership, including the merchan- 
dise, good will and accounts receiv- 
able Was this conveyance valid? 

10. T by a writing, authorized 
Is his agent to sell and convey cer- 
tain lands in fee simple for such 
pri a he hould think fit. The 
writing was not acknowledged. B 
made contract of sale to G. Ina 


suit for specitie performance could 
G compel T to convey? 

old goods to A 
taking A’s promissory note in pay- 
ment He failed to deliver the 
goods but sold and indorsed A’s 
note to C, an innocent party, for 
$100, $: and $50 at the 
end of ten days Before the ten 
days had expired A informed C 
that B had not delivered the goods 
for which the note had been given. 


for $200 


$so in cash 


( sued A on the note, claiming 
$200. Could he recover ? 


12. A disposed of his property in 
these words: “All my estate, real 
and personal, I devise and bequeath 
to my wife Mary.” At his death he 
left him surviving his wife Mary, 
and two children, one (John) born 
before and one (James) afier the 
making of the will. What did his 
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widow and children take in his 
property? (a) Realty; (b) person- 
alty 

13. What 
valid will? 

14. A, a died 
intestate seized of a house and lot, 
leaving son Lhe 
husband filed a bill against the son 
to establish a resulting trust in the 
He showed that 


are the requisites of a 


married woman, 


er husband and a 


land in his favor 


he had paid the consideration tor 
the property and rested. The de- 
fendant rested without offering evi 
d WI hould the court do? 

IS \. a creditor of B, tiled a bill 
Oo iside a conveyance trom B 
o ( iudulet It appeared that 
th ypert rth $15,000, 
that € had bought it from B for 
Ss on <nowine t B was at the 
tit being ( d by his creditors 
What, 1f any rights? 

16. What is meant by the maxim 
“once a mortgage, always a mort- 
- 

\ passengt )}an omnibus, 
“ 1 ed ough a collision be 
tween the omnibus and a street car 
| the negligence of the 
q > ee Sox SE He 
1 both tl mnibus company and 
in Pending 
t id g ¢ i 
ré { ( v1 company 
L | r co y by a proj 
¢ din t up 
‘ ‘ company 
as a r to the suit aga elf 
\\ the defer ood ? 
. female ) 
y CONT 
t ) [ al 
ig I f ( f mar 
riag t 1 pa raph alleging 
seduction; 2, seduction on De- 
fendant moved to strike out the 
paragt yh in the fir count alleg- 
ing seduction and the second 
count. What should the court do? 

14. In an action by a child against 
a street railway company for in- 
juries sustained by being struck by 
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a trolley car while crossing a street, 
the plaintiff being ten years old and 
the question of plaintiff’s contribu- 
tory negligence being at issue, the 
court charged that although the 
plaintiff was suit juris, it was a ques- 
tion of fact for the jury whether the 
plaintiff had exercised that degree 
of care which would be usually ex- 
ercised by persons of similar age, 
judgment and experience. Defend 
ant excepted and alleged error on 
the charge. What should the court 
do? 

20. X was on trial for larceny. 
Phe proofs showed that he had up- 
rooted a tree on G’s lat d, and was 
in the act of removing it from G’s 
land when he wa irrested xX 
moved for an acquittal on the 
ground that the property was not 
the subject of larceny W hat 
should the court do ? 

21. A & B were married in 
Brooklyn and lived together as man 
and wife until 1910, when A, the 
husband, deserted his wife and went 
to live in New York City f, con 
tinued to reside in Brooklyn In 
IQ15 \ moved to J Jer ey In 
1916 B brought suit for divorce in 
New Jersey on the ground of de 
ertion Could she maintain her 
uit ? 

22. The by-laws of a corporation 
provided that vacancie in the 
Roard of Directors should be filled 
the Board, the incumbent to 
hold office until the next annual 
lection ‘The tockholders at a 
special meeting, duly called, by an 
amendment to the by-laws, increas- 
ed the number of directors to take 
effect immediately, and then them- 
selves elected the additional direc- 
tors. Was this action legal? 

23. A sued B on a claim assigned 
to her by her mother for services 
rendered. The Court permitted the 
mother to testify over objection, 
and also allowed on cross-examina- 
tion questions tending to show that 
the assignment was without consid- 

er 
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eration and that any money recover- 
ed would go not to the plaintiff but 
to the witness. Were these rulings 
correct ? 

24. A complaint contained a 
count for criminal conversation and 
also a count for alienating the af- 
fections of plaintiff's wife. Was 
the wife a competent witness to 
prove these counts ? 

2s. In 1910 C conveyed a tract 
of land to J. Thereafter in the 
same year S entered judgment 
against ( In August, 1911, the 
Sheriff under an execution on this 
judgment, sold the land to S and 
delivered the deed therefor to him 
in 1913. In the meantime, in No 
vember, 1911, a judgment had been 
obtained against S by one R. Un- 
der an execution on this judgment, 
the Sheriff levied on these lands a 
the property of S, sold them to R 
and delivered the deed to him in 
112. What title did R obtain? 

26. In an action in replevin in the 
District Court, the plaintiff did not 
require the immediate deitvery of 
the property. Can the case proceed, 
and if SO, how ? 

27. An application was made for 
an order setting aside proceedings 
on a bail bond \ rule to show 
cause having been obtained, counsel 
for applicant sought on the hearing 
to use ex parte affidavits which had 
been served on his” adversary. 
What have you to say as to this 
practice P 

28. A & DB were engaged 1n litiga 
tion ach was represented by 
counsel. A brought B into the of- 
fice of his counsel X and after X 
had given B his opinion on the law 
and facts, a settlement was made 
What have you to say as to this? 

29. In an action in Chancery, the 
complainant requested the interven- 
tion of a jury on a question of fact. 
How can this be done and what is 
its effect ? 


30. In an action for divorce on 
the ground of desertion, it appeared 
that there had been a previous suit 
by the petitioner against the de- 
fendant for the same cause com- 
menced shortly after the desertion 
had commenced, and discontinued a 
month before the pending suit was 
begun. How would this affect the 
suit ? 

COUNSELORS’ (JUESTIONS. 


1. A contested the will of his 
father, B The case was tried in 
the Orphans’ Court of Mercer 
County, which court decided against 
A. He applied to the Supreme 
Court for a certiorari. Should it 
be granted? 

2. A wife joined with her hus- 
band in a mortgage upon her lands 
made to secure a bond given by the 
husband for a moral obligation. Is 
such a mortgage enforceable ? 

3. Has a widow whose dower has 
not been assigned to her any right 
to growing crops which were grow- 
ing at the time of her husband’s 
death upon lands of which he died 
seized ? 

4 M sold goods to X which he 
warranted to be of a certain grade. 
X refused to accept the goods be- 
cause they failed to answer the 
warranty. ‘They remained in the 
possession of M. Could X main- 
tain a suit against M for the breach 
of Warranty P 


s. G rented a horse and wagon 
to N to go to the town of W be- 
fore reaching said place, and while 


in the custody of N, the horse was 
injured by X. G sued X for dam- 
ages for the injury, but X contested 


his right to recover. Which was 
right ? 


6. The affidavit, annexed to a 
chattel mortgage, stated that the 
consideration was $550, being the 
purchase price of the within-men- 
tioned goods. Was this a compli- 
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ance with the statute requiring the 
true consideration to be sworn to? 

7. A person contracted with the 
owner of a lot to build, erect and 
complete a building thereon. By 
reason of a latent defect in the soil, 
the building fell down before com- 
pletion Upon whom does the loss 
fall, the owner or the contractor ? 

8. IK ordered trees of B to be 
delivered at a certain time and 


place, which B complied with by 
1 ° +} 1 . ami 
leaving them at the piace agreed 
upo! pro} time In a suit 
for the purchase price the defence 
vas that there was no one there on 
} 3 ] £ ae ~ 
the | of the defendant to ex- 
in al ecely\ the tree 
VA | 
and I ( \\ Cl 
] 
g. | | partn and 
ie il 
ould 
( the ( | 
| 
1 ) l 
} «| {) 
: of S. whicl 
) | t“. rc cl 
) 1} 1! 1i¢ 
( ! nt FI t djust 
Tie ' 1¢ ed h T tv 
) ) (| n re nent of 
ett I for a certain sum 
’ } ) (> ¢ fi ce } 
f 1 ( ()1 pany 
: ’ had no authority to 
f O Who should 
\, a married woman endor 
ed a note given by her husband for 
hi mmmodation and without 


and it subsequently 
tf a bona fide 
holder for value. The note having 
|, the holder sued the 
Could he 

12. A, by his last will and testa 
men ‘these devises: “I devise 
my farm Whiteacre to my cousin 
B and his heirs.” “I my 


fitect 
ITOLE eC 


recover f 


devise 
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farm Blackacre to my cousin C or 


his 


fore A 


acd 
I 
his 


SIX 


Manner 


tate 


dra\ 


1. 


Las 


LO 


the 


' 
before ne 


heirs.” Both B and C died be- 
What title did their heirs 
uire on A’s death? 

3. A being about to die called in 
lawyer and in the presence of 
witnesses informed him of the 
in which he desired his es- 


to go, and instructed him to 
W his will accordingly The 
yer drew the will, read it over 
the testator in the presence of 
witnesses, but the testator died 


could execute it It 


was 
sought to prove the testator’s direc- 
ions as a nuncupative will. Could 
It be done ? 

14. A made a contract to sell a 
ract of land to Bb. Before the date 

ed for ] inv title, A died, hav 
ne ce land to ( sy his 
ll, he ointed I) | executor, 
Ly 1 no power of sale. D 
le iain I> to ecil 
[) Ce ly moved to tril 
it uit on ( rround t I) had 
no r| bring the suit What 

| the court do? 

eed to pure ea tract 
of land from B (a oman or a 
ufficrent consideratio1 ( 
imiin mn of tit] isclo ed that B 
had taken title from her husband 
through an intermediary for a nom- 
inal consideration about months 
previously and about ten days bi 
fore a judgment for ubstantial 
amount had been recovered against 
the husband \ refused to take title 
and 1s brought suit for specific per 
formance What should the Court 
do? 


16. What 1 a trict 


nd 

I 
in t 
rure 


“(| by a 


foreclosure 
when may it be taken? 


7. A boy five years old, playing 


was run over and in- 
returning 


he street 
fire engine 


from a fire through the negligence 
of the driver of the engine. He 
brought suit by next friend avainst 


the 


city. Could he recover. 


18. A corporation owning a brick 


oo comitons usenet NIG REIT \) 
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yard on a navigable river and oper- 
ating schooners to carry its product 
to consumers sued a railroad com- 
pany which was building a bridge 
across the river for unnecessarily 
obstructing navigation, alleging that 
the obstruction had prevented the 
plaintiff from getting its goods to 
their proper market. The defend- 
ant moved to strike out the com 
plaint on the ground that plaintiff 
had no cause of action. The Court 
having denied the motion and final 
judgment having gone against it, de- 
fendant appealed from this ruling. 
What should the Court do? 

iy. A sued B, a master painter, 
for damage lle proved that while 
walking on a sidewalk in front of a 
building being painted by B under 
contract with the owner, he was 
struck and injured by a pot of paint 
which had fallen from a_ scaffold 
on which B’s painters were work 
ing. Is moved to non-suit on the 
ground that no negligence had been 
shown by plaintiff. What should 
the Court do? 

20. What is burglary at common 


21 \ resident of New York, 
owning real estate in New Jersey, 
was allege d to be of unsound mind, 
and on application for a writ de lun 
atico Inquirendo was made to the 
Court of Chancery. Counsel for 
alleged lunatic contended that the 
court wa without jurisdiction 
Was he correct ? 

22. The X Railroad, under leg 
islative authority, constructed = a 
railway embankment on land duly 
acquired by it. Y, an adjacent own 
er of meadow land 7 sued the com 
pany in tort, claiming damages by 
reason of the fact that the heavy 
filline had unsettled his land and 
caused his house to fall. The com 
pany imsisted that it was not liable, 
as the work was skillfully perform 
ed and that plaintiffs damages were 


remote and inconsequential. What 
have you to say as to this insist- 
ment fr 
23. Ina suit in New Jersey ona 
foreign judgment, defendant plead- 
ed that he was never served with 
process. It was recited in the rec- 
ord of the foreign proceedings that 
he was so served. Is the plea good ? 
24. Depositions were taken in an- 
other State in behalf of the com- 
plainant. The witness, who was the 
defendant, refused to answer cer- 
tain questions although they were 
proper, and refused, after due de- 
mand, to produce certain partner- 
ship books in his possession. What 
hould the court do in the matter ? 
25. W M died in 1890 seized of 
certain lands, leaving | C M his sole 
heir at law. On May 17, 1892, X, 
a creditor of W > M, recovered a 
judgment against J C M, heir of 
W M Y, a creditor of J C M, 
recovered a judgment against him 
on March 5, 1892, and execution 
was issued X claimed his judg 
ment had priority. Was he correct: 
26. X, a tenant, contracted for 
alterations on the building he had 
leased. Failing to receive his money, 
contractor filed mechanics’ lien 
against the landlord Was this cor- 


a, 


vi 


27. In transitory actions, where 
may the venue be laid? 

28. The solicitor for a petitioner 
in a divorce suit for adultery, sent 
for the defendant, obtained a con- 
fession from her and then testified 
to said confession on the witness 
stand. What have you to say as to 
this? 

29. Give the proceedings in detail 
on an appeal from a tinal decree in 
Chancery to the Court of Errors 
and Appeals 

30. A filed a bill against B te 
foreclose an unrecorded mortgagt 
and obtained a decree Ife failed 
to file a lis pendens. Vending the 
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suit C recovered a judgment in the 
Supreme Court against B. Was his 
judgment cut off by the decree ? 


ADMISSIONS TO N. J. BAR, NO- 
VEMBER TERM, 1919. 


Acton, | 

Allen, ¢ 
Camden 

Bailey, George B., 810 Broad St., 
Newark 

Baron, Benjamin, 448 Ave. C., Bay- 
onne 

Becker, Alfred R., 333 New York 
\ve., Jersey City. 

sirnbaum, Philip S., 142 Wegman 
Parkway, Jersey City. 

Sowers, James I., 790 Broad St., 
Newark. 

Bristow, Howard L., 
St., Paterson. 

Cagney, Raymond R., 
Pl., Jersey City. 

Caninetti, Francis, 263 Diamond- 
bridge Ave., Hawthorne. 

Cogan, William J., 75 Montgomery 
St., Jersey City 

Connolly, Christopher P., 76 North 
Munn Ave., East Orange. 

Dunn, Jerome J., 151 Coles 
Jersey City 

Edgerley, Lillian H., 67 Watsess- 
ing Ave., Bloomfield. 

Feit, Louis James, 1315 North Ave., 
Elizabeth. 

Feld, Edward, 52 
Passaic. 

Feltman, Abraham I., 160 Market 
St., Paterson 

Freggens, Carl T., Prudential Bldg., 
Newark 

Fruchtman, Nat. N., 790 Broad St., 
Newark 

Gabrielson, Guy George, 191 Hal- 
sted St., East Orange 

Goldthorp, J. Wesley, 517 Federal 
St., Camden. 

Green, Harold D., 121 Ellison St., 
Paterson. 

Harty, Charles J., 40 Howe Ave., 
Passaic. 


\W., Essex Bldg., Newark. 
Richard, 317 Market St., 


687 E. 25th 


15 Exchange 


St., 


Dayton Ave., 
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Higbee, Enoch A., Jr., Union Nat’l 
Bk. Bldg., Atlantic City. 

Hoos, Itmil J., 16 Green 
Road, N. Plainfield. 

Hiordes, Hlyman, 628 Palisade Ave., 
Jersey City. 

Hornstein, Isidore, 305 Third St., 
Jersey City. 

Ivins, Harry L., 140 Bridge Ave., 
Ked Bank. 

Kelly, Linus A., Law 
lantic City. 

Kenworthy, Thomas B., 4th and 
Market Sts., Camden. 

Klein, Morris H., 123 Monmouth 
St., Newark. 

Krieger, Allan, 57 Hillside Place, 
Newark. 

Laird, John A., Kinney Bldg., New- 
ark. 

Lasser, Aaron, Essex Bldg., New- 
ark. 

Levy, Imie, Commonwealth Bldg., 
Trenton. 

Lewis, Arthur R., Prudential Bldg., 
Newark. 

Lloyd, Frank T., Jr., 4th and Mar- 
ket Sts., Camden. 

Marini, Joseph W., 167 Main St., 
Hackensack. 

Mathews, Frank A., Jr., 4th and 
Market Sts., Camden. 

Mindes, Bernard, 786 Broad St., 
Newark. 

Minisi, Anthony F., Essex Bldg., 
Newark. 

Minton, Henry Collin, Jr., Amer. 
Mech. Bldg., Trenton. 

Perrin, Arthur C., 75 Montgomery 
St., Jersey City. 

Rinsler, Jack, Peoples Bank Bldg., 
Passaic. 

Roegner, John J., 652 Main Ave., 
Passaic. 

Rubenstein, Charles, 22nd St. and 
sroadway, Bayonne. 

Schwartz, Harry, Hudson Trust 
Bldg., Hoboken. 

Shipman, George N., Jr., Belvidere. 

Siegler, Irving, 31 Clinton St., 
Newark. 


,rook 


Bldg., At- 


Dis 
> aetna MOO LTEIE S) P 











Shy) 








MISCELLAN \ 33 


Simons, Charles Joseph, Kinney 
Bldg., Newark. 

Stalter, Chas. C., 363 E. 30th St., 
Paterson. 

Stasse, Edward L., 1395 Arlington 
Ave., East Orange. 

Tartalsky, Samuel, 15 I¢xchange 
Pl., Jersey City. 

Thoms, Joseph C., [Essex Bldg., 
Newark. 

Travaglio, Samuel A., 251 Gregory 
Ave., Passaic. 

Vasilky, Join D., care Hart & 
Vanderwart, Hackensack. 

Weckstein, Herman B. J., Amer. 
Nat'l. Bk. Bldg., Newark. 

Weisenfeld, Samuel B., 76 Mont- 
gomery St., Jersey City. 

Wiener, Mervin G., Prudential 
Bildg., Newark. 

Wright, Bartley J., 641 Gerard 
Ave., Long Branch. 


(COUNSELORS. 


sarbour, John C., 625 Main Ave., 
Passaic. 

Britt, Percy G., 75 Montgomery 
St., Jersey City. 

Brodsky, Hyman, 500 Broadway, 
Jayonne. 

Brown, Reuben, 49 Chambers St., 
New York City. 

Charlton, William, Guarantee Trust 
Bldg., Atlantic City. 

Cross, Hamilton, 239 Washington 
St., Jersey City. 

Distler, Herman, 207 Market St., 
Newark. 

Duffy, Thomas E., 12 Lexington 
Ave., Passaic. 

Evans, John F., 126 Market St., 
Paterson. 

Evans, William W., 126 Market 
St., Paterson. 

Feinborg, Jacob, 504 Broadway, 
Bayonne. 

Finklestein, Samuel B., 67 Milling- 
ton Ave., Newark. 

Gilhooly, Edward J., 786 Broad St., 
Newark. 


Gordon, Benjamin E., 358 Central 
Ave., Jersey City. 

Gordon, Francis A., 207 Broad St., 
ilizabeth. 

Green, Harry, 786 Broad St., New- 
ark 

Greenbaum, Wm. L., 164 Market 
St., Newark. 

Grier, William A. W., Salem. 

Herman, Samuel, 7g0 Broad St., 
Newark. 

Jacobson, Henry V., 763 Broad St., 
Newark 

Lahey, George F., Jr., 586 Newark 
Ave., Jersey City. 

Levy, Edward A., 652 Main Ave., 
Passaic. 

Lubetkin, Jacob, 164 Market St., 
Newark. 

Miller, George J., 309 Madison 
Ave., Perth Amboy. 
McCloskey, William F., care Sur- 
rogate Office, New Brunswick. 
McGovern, Bernard V., 164 Mar- 
ket St., Newark. 

McGrath, Edward A., 128 Broad 
St., Elizabeth. 

Nolan, Andrew E., 1129 Summit 
Ave., Jersey City. 

Page, Richard M., 27 Cedar St., 
New York City. 

Quinn, John J., Broad St., Red 
sank. 
Reiley, J. I. Blair, Jr., 763 Broad 
St., Newark. 
Schwartz, Irving, 790 Broad St., 
Newark. 

Slingland, George K., 129 Market 
St., Paterson. 

Summerill, Joseph J., Jr., 4th and 
Market Sts., Camden. 

Swackhamer, Donald, Woodbury. 

Tams, James E. M., Prudential 
Bldg., Newark. 

Toolan, John E., 174 Smith St., 
Perth Amboy. 

Tuso, Thomas G., 631 Landis Ave., 
Vineland. 

Waln, Amos M., 5 E State St., 
Trenton. 


Weeks, Charles W., 810 Broad St., 


Newark. 








THE 
OBITUARY. 


Mr. Jacosp VEENSTRA. 

Mr. Jacob Veenstra, a_ well- 
known Patersen lawyer, met with a 
accident and death last 
On the morning of Dec 
riding with a friend in an 
way to Dumont 


purpose Of transacting legal 


shocking 
month 

30, while 
automobile, on his 


ror the 


business, the machine was. struck 
and overturned by an army ma 
chine, a closed Dodge touring car, 
opel ed b i | Irpo il of the Mo 
or | Sp Co tioned at 
Camp Mc: t \lr. Veenstra was 
| ead bp ith Cal i Vas hi 
col Mon Mr. M \ strange 
feat that Mr 
\I Cl tch 
\ Ve ill wa 
t d two 
I | Ho 
\] +] 
\ st m 


\\ of 
ac id 
( i 
ed by 
HUMORS OF THE LAW. 
ht 
] 
B lranscrif 
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A “LICENSE” DECISION. 


Suit was brought to restrain the 
Cooks’, 


Waiters’, and Waitresses’ 


Union from picketing plaintiff's res- 


taurant. 
on Itebruary 25, 
ed until 


‘he picketing commenced 
1915, and continu- 
December 7, 1915. For a 


certain period of this time the pa 


trol wore a badge on which the 
word “Picket” was inscribed with 
black letters. Later this sign was 
changed to a v hit ribbon ‘The 
patrol was stationed during the 
“rush” hours before the restaurant. 
Injunction was asked to prevent 


further interference with plaintiff's 
busine 


Lhe 1)) 
California, in 


Thor 


\ppeal of 
an opinion by Judge 
nas sustaining the 


trict Court of 


right to re 


Waiters’, 


let (Moore \ Cooks’ 
and \\Vaitresses’ Union No. 402, 179 
Pacity Reporter, } 1) ». Sa : 
urs is not a government of 
libe under license, but under law. 
\\ ive the right to do as we 
p e only so long and so far a 
our so doing does not interfere with 
the ehts of other When we level 
| ravine of low impul 
humble the mountains of pride, 
| hte the crooked pl ce of de 
ce id smooth the rough place 
of rer and malice, and all un 
} tablene it will become so ob 
( that tn conceded act Ot de 
fendants were an illegal interfer 
en ith plaintiff rights, it need 
no sument to convince any God- 
fe ¢ fiberty-loving, home-de 
fending, and humanity-helping in 
di 1 in this enlightened day of 
t} fact Such conduct, a dis 
( by the record here, we think 
r mly constituted an illegal in 
rference ith plaimtift right 
but came, and was, as to them, 
p te nuisance 
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